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Amdt. Dated July 26, 2007 

Reply to Office Action of March 26. 2007 

REMARKS 

Claims 21-38 are currently pending in this application. By this amendment, Claim 32 has 
been amended and Claims 37 and 38 have been added to this application. In accordance with the 
Examiner's objection to the numbering of the claims under 37 C.F.R. § 1.126, Claims 26-41 
have been renumbered as Claims 21-36. In view of the amendments above and the remarks that 
follow, reconsideration and allowance of this application are respectfully requested. 

In the Office Action mailed March 26, 2007, Claims 21-25, 30, 32-34 and 36 were 
rejected under 35 U.S.C. § 102(b) over U.S. Patent No. 5,312,023 to Green et al. ("Green"). 
Green discloses a surgical stapling apparatus shown in FIG. 1 of Green reproduced below. The 
apparatus 50 includes a frame portion 52, an elongated portion 54, an anvil member 56 and an 
articulating cartridge assembly 58. Anvil member 56 pivots or articulates in relation to cartridge 
assembly 58 between an open position and a closed position. Referring to FIGS. 16 and 23 of 
Green reproduced below, forward housing 270 of cartridge assembly 58 is secured to rearward 
housing 272 about a rivet 370 to enable forward housing 270 to articulate in relation to rearward 
housing 272. 
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Claim 21 recites a surgical stapler comprising, inter alia, a tool assembly, a shaft, and an 
intermediate, pivot member pivotally secured to the tool assembly about a first pivot axis and 
pivotally secured to the shaft about a second pivot axis, the first pivot axis being substantially 
orthogonal to the second pivot axis. Applicants respectfully traverse the rejection of Claim 21 
over Green. 



In the Office Action, the Examiner states the following: 

"Green discloses a surgical stapler comprising 
a tool assembly including a cartridge assembly 
58 having a plurality of staples and an anvil 
assembly 56, the anvil assembly being movable 
in relation to the cartridge assembly between 
open and approximated positions, a shaft 60, and 
an intermediate pivot member pivotally secured to 
the tool assembly about a first pivot axis (as shown 
in Fig. 1 and the Abstract) and pivotally secured 
to the shaft about a second pivot axis, the first 
pivot axis being substantially orthogonal to the 
second pivot axis as shown in Figs. 52-54 
(Claim 21)..." 



Page 8 of 13 



Appl.No. 10/529,799 

Amdt. Dated July 26, 2007 

Reply to Office Action of March 26, 2007 

Applicants respectfully disagree. As discussed above, Green's cartridge forward housing 270 is 
pivotally attached to rearward housing 272 about a rivet 370. Rivet 370 enables cartridge 
forward housing 270 to articulate in relation to rearward housing 272 about a single axis. Since 
Green's anvil member 56 is pivotally supported on forward housing 270, Green's anvil member 
56 and cartridge forward housing 270 can articulate in relation to rearward housing 272 of 
cartridge assembly 58. Green does not disclose an intermediate pivot member which is pivotally 
secured to the tool assembly about a first pivot axis and pivotally secured to the shaft about a 
second pivot axis as recited in Claim 21 . In contrast, Green's cartridge forward housing 270 and 
anvil member 56 are limited to articulation about a single pivot axis, whereas the tool assembly 
as recited in Claim 21 is capable of articulation about a first pivot axis and a second pivot axis 
which is orthogonal to the first pivot axis. For this reason, Applicants believe that Claim 21 is 
patentable over Green. 

It is noted that FIGS. 52-54 of Green, identified by the Examiner (FIG. 54 is reproduced 
below) illustrate a second embodiment of Green's apparatus which includes a tool assembly 
which can articulate about a single pivot axis and rotate about its longitudinal axis. The 
apparatus shown in FIGS. 52-54 does not include an intermediate pivot member which is 
"pivotally secured to the tool assembly about a first pivot axis" and "pivotally secured to the 
shaft about a second pivot axis, the first pivot axis being substantially orthogonal to the second 
pivot axis" such as recited in Claim 21. 
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B 



FIG. 54 

Claim 32 recites a tool assembly comprising, inter alia, an anvil and a cartridge assembly, 
the cartridge assembly and the anvil defining a tissue gap in the approximated position, a clamp 
collar positioned adjacent the proximal end of the cartridge assembly and the anvil and being 
movable from a first position to a second position to effect movement of the anvil in relation to 
the cartridge assembly from the open position towards the approximated position, wherein in the 
second position, the clamp collar is positioned about the proximal ends of the cartridge assembly 
and anvil, and a dynamic clamping member movably positioned in relation to the anvil and the 
cartridge assembly, the dynamic clamping member being movable from a first position to a 
second position to define a maximum tissue gap between the anvil and the cartridge assembly 
adjacent the dynamic clamping member during ejection of the plurality of staples from the 
cartridge assembly. 

Applicants respectfully request reconsideration of amended Claim 32. More specifically, 

Green fails to disclose, inter alia, the clamp collar or the dynamic clamping member recited in 

amended Claim 32. In contrast, Green discloses a pulley system including a tube collar 400, a 

cable 404, an annular pulley 410 and a cylindrical pulley 248. See FIG. 15 reproduced below. 

Translation of tube collar 400 causes cable 404 to move about pulley 410 and about pulley 248 to 

exert a force on pulley 248 and urge anvil member 56 in relation to cartridge assembly 58. 
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Green's tube collar in its second position is not positioned about the proximal ends of the 
cartridge assembly and anvil member as recited in Claim 32. 




Green also fails to disclose a dynamic clamping member which is movable from a first 
position to a second position "to define a maximum tissue gap between the anvil and the 
cartridge assembly adjacent the dynamic clamping member during ejection of the plurality of 
staples from the cartridge assembly" as recited in Claim 32. The Office Action did not identify 
the specific element in Green which teaches the recited dynamic clamping member as discussed 
above. For any or all of the reasons outlined above, Applicants believe that Claim 32 is 
patentable over Green. 

Claims 22-25 and 30 and Claims 33, 34 and 36 depend from Claims 21 and 32, 
respectively. For at least the reasons discussed above with respect to Claims 21 and 32, inter 



Page 11 of 13 



Appl.No. 10/529,799 

Amdt. Dated July 26, 2007 

Reply to Office Action of March 26, 2007 

alia, Applicants believe that Claims 22-25, 30, 33, 34 and 36 patentably define over Green. 

In the Office Action, Claims 26-29, 31 and 35 were rejected over Green in view of U.S. 
Patent No. 5,865,361 to Milliman. Milliman was cited by the Examiner to teach the use of a 
dynamic clamping member for the purpose of uniformly maintaining a gap between the anvil and 
cartridge during stapling. Claims 26-29 and 31 depend from Claim 21. Milliman fails to cure 
the deficiencies of Green with respect to Claim 21 as discussed above. For at least the reasons 
discussed above, Applicants believe that Claims 26-29 and 31 patentably define over Green and 
Milliman, taken alone or in combination. 

With regard to Claim 35, which depends from Claim 32, Milliman also fails to cure the 
deficiencies of Green with respect to Claim 32. More specifically, Milliman fails to disclose or 
suggest "a clamp collar... wherein in the second position, the clamp collar is positioned about the 
proximal ends of the cartridge assembly and anvil." In contrast, Milliman uses single element, 
i.e., a drive member 212 to both approximate the cartridge assembly and anvil and to eject 
fasteners from the cartridge assembly. For this reason, Applicants believe that Claim 32 and 
Claim 35 which depends therefrom are patentable over Green and Milliman, taken alone or in 
combination. 

In view of the foregoing amendments and remarks, it is respectfully submitted that all 
claims pending in this application, namely claims 21-38, are in condition for allowance. 
Accordingly, early and favorable reconsideration of this application is respectfully requested. 
Should the Examiner feel that a telephone or personal interview may facilitate resolution of any 
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remaining matters, he is respectfully requested to contact Applicant's attorney at the number 
indicated below. 



CARTER, DELUCA, FARRELL & SCHMIDT, LLP 
445 Broad Hollow Road - Suite 225 
Melville, New York 11747 
(631)501-5700 



Respectfully submitted, 

Christopher G. Trainor 
Reg. No. 39,517 
Attorney for Applicant(s) 
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